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POLICY STATEMENT
Transpiral Wellbeing will deliver our services within the following principles as set out in the NDIS Act (2013):   
People with disability should be supported to exercise choice, including in relation to taking reasonable risks, in the pursuit of their goals and the planning and delivery of their supports.
People with disability have the same right as other members of Australian society to be able to determine their own best interests, including the right to exercise choice and control, and to engage as equal partners in decisions that will affect their lives, to the full extent of their capacity.
People with disability should be supported in all their dealings and communications with us so that their capacity to exercise choice and control is maximised in a way that is appropriate to their circumstances and cultural needs.
The role of families, carers, and other significant persons in the lives of people with disability is acknowledged and respected. 
Where acts or things are done on behalf of a person or child with disability:
they should be involved in decision-making that affects them, including making decisions for themselves, to the extent possible
they should be encouraged to engage in the life of the community 
the judgements and decisions they would have made for themselves should be considered
their cultural and linguistic circumstances, and gender, should be considered, and
their supportive relationships, friendships and connections with others should be recognised. 
SCOPE
This policy applies to all employees, contractors, students, and volunteers across all our services and locations.
DEFINITIONS
Administrator 
A person, persons, or organisation (such as a Public Trustee) legally appointed to make financial decisions for a person with disability who does not have capacity to do so themselves. The powers an Administrator can exercise are set out in an Administration Order. Administration is also called Financial Management in some states and territories. 
Advocate
A person who assists a participant to express their needs, or who speaks on behalf of a participant. Advocates can be a family member, friend, or an independent advocate. They are not substitute decision makers but are there to ensure the participant’s needs and wants are listened to. 
Types of advocacy in Australia
Individual Advocacy: a one-on-one approach, undertaken by a professional advocate, relative, friend or volunteer, to prevent or address instances of unfair treatment or abuse. 
Legal Advocacy: where a lawyer provides legal representation in the justice system, pursues positive changes to legislation, or gives legal advice to people with disability about discrimination and human rights. 
Self-Advocacy: undertaken by someone with disability who speaks up and represents themselves. Support and training for self-advocacy is available through community-based groups. 
Systemic Advocacy: involves working for long-term social changes to ensure the collective rights and interests of people with disability are upheld through legislation, policies, and practices.  
Child’s representative
A person responsible for acting and making decisions in relation to the NDIS Act 2013 on behalf of a child. It is usually a person with parental responsibility. However, in some cases it may be a legal guardian, a government agency or a person appointed by the NDIA.  
Court-appointed decision-maker
A person who, under a law of the Commonwealth, or a State or Territory, has guardianship of a participant or who is appointed by a court, tribunal, board or panel to make decisions for the participant.
Decision making capacity
A person’s ability to make decisions about things that affect their daily life. This usually means that they can understand the situation and the decision required; understand what the choices are; weigh up the consequences of the choices; understand how the consequences affect them; and communicate their decision.
Dignity of risk
The right of an individual like anyone else in their community to choose to take some risk in engaging in life experiences. 
Future or Advance Directives
Decisions made by people about what financial, lifestyle or medical treatment they would like in the future, in case at some point, they cannot make decisions for themselves. These directives can be made verbally or in writing. Most directives tend to cover health care and medical treatment only. 
Guardian
A person, persons, or organisation (such as a Public Guardian, Adult Guardian, or Public Advocate) legally appointed to make decisions about the health and welfare of a person with disability who does not have capacity to do so themselves. 
The powers a Guardian can exercise are set out in a Guardianship Order. States or Territories have different ways of appointing a Public Guardian for people over 16 years who may have a decision-making disability such as an age-related condition, intellectual disability, brain injury, or a mental illness, and do not have a family or friend who can take on the role of supporting them in decision making.
Independent advocate
In relation to a person with disability, means a person who: 
is independent of the NDIA, the NDIS Commission and any NDIS providers providing supports or services to the person
provides independent advocacy to assist them to exercise choice and control and have their voice heard in matters that affect them 
acts at the direction of the person with disability, reflecting their expressed wishes, will, preferences and rights, and
is free of relevant conflicts of interest.
Nominee
A person appointed in writing, at the request of a participant, their guardian, or the NDIA, to act on behalf of, or make decisions on behalf of a participant. Under the NDIS, there are two types of nominees: a Plan Nominee and Correspondence Nominee. One person can be appointed as both and either type can be appointed indefinitely or for a specified term. 
Correspondence Nominees make requests to the NDIA (for example, requests for information) and receive notices from the NDIA, on behalf of a participant. 
Plan Nominees act on behalf of a participant in relation to the preparation, review or replacement of the participant’s plan or the management of funding under the participant’s plan. In some cases, the NDIA may limit the matters that a Plan Nominee is appointed to deal with.  
Participant-appointed decision maker 
A person who can make a decision on a participant’s behalf under a formal arrangement between that person and the participant (for instance, a Power of Attorney, an Advance Health Directive, or an Enduring Guardian). 
Power of Attorney
A document appointing a person (called ‘the Attorney’) to act on behalf of the person who gives the power (called the ‘Principal’). The Attorney can make decisions about the Principal’s (participant’s) property or financial affairs. An Attorney cannot be used to make medical or lifestyle decisions for a participant, although an ‘Enduring Guardian’ or Medical or Health Attorney (available in some jurisdictions) can make such decisions. 
There are two main types of Powers of Attorney: 
Enduring Power of Attorney – continues to have effect after the Principal loses capacity to make financial decisions. 
General Power of Attorney – ceases to have effect after the Principal loses their capacity to make financial decisions.  
POLICY GUIDANCE
We work with participants on the presumption that they have decision making capacity. In the first instance, participants should be the person making informed decisions and choices about the services they receive. Staff will be supported to build the capacity of participants to make their own decisions understanding the risks involved. 
Staff must consider the participant’s dignity of risk in decision making and manage their duty of care when providing support. We recognise that a person’s decision-making capacity can be lost, temporarily or permanently, or regained and that even if a person lacks capacity regarding some decisions, this does not mean that they lack decision-making ability in all situations. 
At any stage, participants are provided sufficient time to consider and review their options and seek advice if required, e.g., during assessment, planning, provision, review, and exit.  
Working with supported and substitute decision makers.
We will work collaboratively with the participant, their support person, representative, family member or advocate to assist them to decide or make choices, or when substitute decision makers make decisions on their behalf. They may also have a nominee, court-appointed decision maker and/or participant-appointed decision maker who is appointed to make decisions regarding certain aspects of their life or NDIS service provision.
Who has the capacity to make decisions? 
Participants are always presumed to have the capacity to make their own decisions and give consent when it is required, unless there is evidence otherwise. Some people may need support to exercise their capacity to make decisions that affect them, and to increase their decision-making skills and confidence. We don't assume a person lacks capacity because of their age, appearance, disability, behaviour, language skills or any other condition or characteristic. Strategies we may use to support participants to make decisions may include: 
maximising communication skills with augmentative communication strategies if needed 
assisting participants to access advocates or people in their support network when making decisions 
involving participants’ support networks in routine planning 
incorporating skills development in lifestyle goals, and 
engaging participants in encouraging and positive experiences.
TYPES OF DECISION MAKING
Independent decision making 
For participants with the capacity to make their own choices without support, all decisions must be referred to them.  
Participants with the capacity to make their own choices can talk to family or friends or carry out their own research before making any decisions.  
Participants are supported to make informed choices about the benefits and risks of the decisions under consideration.  
Supported decision making  
Participants are always assumed to have capacity to make their own decisions no matter the extent of their decision-making capacity.
Participants who need help to make decisions and give consent will be supported in ways that best suit the individual, e.g., arranging an interpreter, supporter or advocate, getting information, communication tools, or arranging a certain time or place that best supports the participant. 
Where a participant has been assessed as not having the capacity to make his or her own decisions.
Informal decision-making 
Informal decision-making is when a person making a decision on behalf of another person has not been legally appointed. People who can make informal decisions include the person’s family, friends, carer or nominated support. Most decisions can be made informally, including decisions about who a person wishes to see, their work, leisure, recreation, holidays or accessing services. 
Staff must ensure that all informal decision-making arrangements are clearly recorded on the participant’s file and communicated to other relevant staff. Decisions can then be pursued through the agreed informal arrangements. 
Formal substitute decision-making 
Formal decision making is where a legally appointed guardian or person responsible can make decisions for a participant.  
Formal decision making can assist if there is conflict over decisions being made about the person. 
Formal decision making can assist if that person's safety or the safety of others is at risk and a guardianship order is in place by the relevant state or territory authority.
Formal decision making can assist where there is specific legislation that requires it, such as consent for medical treatment or restrictive practices. 
Details of formal decision makers are recorded for participants, if relevant, and are available to all relevant workers.  
Staff must abide by consents or direction of legally appointed decision makers. 
Formal arrangements should take a rights-based approach and consider the participant’s individual wishes as much as possible regardless of their impaired decision-making capacity. 
Staff must record and maintain information about formal decision-making arrangements on participant files. Any amendments to a person’s decision-making arrangements must be clearly recorded and communicated to relevant staff as soon as practicable. 
ARRANGING MEETINGS AND APPOINTMENTS WITH PARTICIPANTS
Staff must advise participants or their representatives when making meeting appointments for an initial assessment, support planning and subsequent reviews that they are entitled to have a support person at the meeting to assist them in the decision-making process.  
When requested by participants or their representatives, staff must contact their advocates, support people or other representatives, giving them the day, date and time of meetings participants would like them to attend. 
Staff must support participants and their representatives to access any information they reasonably require enabling them to participate in decision-making. This includes supporting them to access technology, aids, equipment, and services that increase and enhance their decision-making and independence.
When a child does not need a child’s representative
A child’s ability to make decisions on their own behalf increases as they develop and sometimes a child will not require their representative to make a decision on their behalf. For this to be the case, staff must be satisfied that the child is capable of making their own decisions, having regard to whether the child is able to:
understand the information relevant to their decision
use that information when making decisions
understand the consequences of the decisions that make, and
communicate decisions in some way.
To determine whether a child can make certain decisions for themselves, staff must also: 
consult with the child and/or their representative
consider the preferences of the child
consider the need to preserve family relationships, and
comply with any legal guardianship arrangements or court orders that may be in place.
DIGNITY OF RISK AND DUTY OF CARE
Where a participant has the capacity for decision making and wants to try new things or continue with options that may not have gone well in the past, all options, risks, and possible consequences must be discussed with them, and all relevant stakeholders involved in the decision-making process. If a decision doesn’t place anyone at risk of harm, staff must comply with the participant's decision. 
Staff must recognise the opinions of those who are important in the lives of people with a disability. However, this should not compromise the right of the person with a disability to have the final say in their decision. 
Where there is disagreement about a decision based on a different view of the risk involved or the potential for harm, the emphasis should be on assisting the person to understand the risks involved to make an informed decision.
Important decisions where firm disagreement exists (between, for example, the person and their parents) must be referred to the Managing Director who may need to arrange independent mediation. 
Any staff member who believes they cannot agree with a person’s decision because of their own values should refer the matter to the Managing Director. The staff member may need to withdraw from supporting the person in the activity. 
Transpiral Wellbeing will not withdraw or deny access to supports required by the participant solely based on a dignity of risk choice that has been made by the participant. 
PROCEDURES
Dignity of risk
Dignity of risk refers to the participant’s inherent right to make an informed choice to experience life and to take advantage of opportunities to learn, develop skills, and independence, and, in doing so, take a calculated risk.
How do we assist participants to exercise their rights?
Participants may have desires to commence an activity but feel unable to move forward due to a sense that they require permission or lack the information they need. We can help by assisting the participant to make an informed decision. We can do this by:
Listening to the participant to understand exactly what they want. Clarify the detail of what they want to achieve. 
Commend them on their achievements when they exercise their rights.
Ask them if they need help to research the background about their goal if it is difficult for them.
Encourage them about the parts of the journey they are already competent to achieve.
Advise them about how to develop skills or assistance they need to complete their goal.
Recommend the goal form part of their support plan if it is a large goal and may need the support of their network.
Duty of care
Duty of Care is defined when there is a challenge in law by a suit for criminal negligence. Criminal negligence can be established if it is shown that:
A duty of care existed.
A breach of duty of care occurred, was foreseeable and reasonable steps could have been taken to avoid the incident.
Harm, caused by the breach of duty of care was suffered.
Duty of Care is the responsibility of all staff to protect the participant from harm. 
Dignity of risk vs duty of care
Historically, people with a disability were treated in facilities where the duty of care over-rode the participant’s right to dignity of risk in decision making. This manifested itself in services that:
Medicalised care and care that was overly paternalistic.
Used restrictive practices such to restrain participants from leaving or wandering.
Provided cook-chilled meals.
Provided no community activities due to the perceived risk.
Used in-house doctors and other services.
Planned all activities on behalf of people without their involvement.  
Contemporary services are moving towards greater emphasis on a dignity of risk model. This is characterised by:
Individual planning based on a person-centred planning process.
Active support and engagement.
Family engagement in services.
Participant involvement in governance of organisations.
When staff are faced with a situation where a participant wants to engage in a risky activity and the staff think the participant will be harmed, the following actions must be taken:
Provide as much information as possible so the participant can make an informed choice.
Discuss it with the participant and try to come up with some compromise actions that will make the participant safe but still let them engage in their activity. 
Provide staff support to accompany the participant if the participant agrees.
Ensure staff are not placed at risk by accompanying the participant i.e., staff may observe but not participate in the risky behaviour if it places the staff member at risk.
If no compromise or agreement can be reached, contact the Managing Director for advice.
When a participant has engaged in a risky activity on their own and has returned to the service, debrief with them to help them identify risks and the best options for the next time they engage in that activity.
Transpiral Wellbeing reserves the right to refuse a service where it deems that a participant’s choice in relation to their services conflicts with our legal duty of care or we can reasonably foresee injury to our staff members. In this instance Transpiral Wellbeing will support participants to transition to a new service provider.
CONSENT
When consent is required   
When a participant provides us sensitive personal information.  
When providing supports and services to participants.
Before commencing personal care routines e.g., showering and toileting
When creating or reviewing plans for participants.  
Before a participant begins a planned activity (verbal consent can be provided in this instance).
When supporting participants to have medical or dental treatment.  
When supporting participants to take medicine. 
If we intend to share a participant's personal information with a third party.  
Before planning the use of any of the participant's funds.  
Before commencing a restrictive practice as part of a behaviour support plan.  
When images or video of the participant is to be used for promotional purposes.
When a forensic procedure is required for a police investigation. 
Every time a participant seeks access to services to ensure they are fully informed of their rights and our obligations.
Note: Participants have the right to make decisions about things that affect their lives and to take calculated risks and have the right to withdraw or amend their consent at any time if they wish.  
When consent is not required   
Any routine treatment or non-intrusive examination for diagnostic purposes, such as a visual examination of the mouth, throat, nose, eyes, or ears.  
First aid medical or dental treatment. 
When urgent medical treatment is required to save the person's life, to prevent serious damage to a person's health or to alleviate significant pain or distress.
When state or territory legislation allows for sharing of information with prescribed bodies when there is a need to protect the wellbeing, safety, or welfare of a child. Staff are to understand the requirements of relevant state and territory governments in relation to sharing of information about the safety of a child or young person.
Recording consent
Verbal consent: must be recorded in the participant’s progress notes on the day the consent was provided. 
Written consent: the Consent Form must be used to record written consent and saved in the participant’s paper copy and e-file.
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